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International Taxation
Brexit’s Impact on Corporate Taxation and Transfer Pricing
By Henric Adey and Chris Riley
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The UK voted on June 23, 2016, to exit the European Union
(“EU”). Even though it is not yet entirely clear if, when or how
Article 50of the Lisbon Treaty on European Union (which
governs a member state’s voluntary withdrawal from the EU)
will be triggered, the consequences of a potential exit by the
UK may be far reaching for multinational companies engaging
in cross-border transactions involving the UK.
Exchange rate volatility, increased transaction costs and
potential pressure on the UK economy are likely to contribute
to the need for changes in the transfer pricing policy and
documentation strategy employed by multinationals with
UK operations. This may result in multinationals shouldering
additional costs of managing divergent transfer pricing
legislation if the UK exits.

border companies to file a single tax return for their EU
activities, according to European Parliament members and tax
practitioners. One argument frequently put forward supporting
the Germany and France plan is that the U.K. government will
be keen to establish tax incentives to keep businesses from
leaving and attract new investment. However, this may result
in a dichotomy between EU tax law and future, post-exit UK
tax legislation.

VALUE ADDED TAX
EU membership requires that states do not impose individual
sales taxes but, instead, operate VAT based on rules
determined by the EU with limited variations (including the
VAT rate ) applied in individual member states. Although VAT
would no longer be mandated by the EU, it is unlikely that the
UK would scrap the tax. However, the UK would not be bound
by EU court decisions and would have greater flexibility with
respect to how the charge is applied. Supplies of goods and
services between businesses in EU member states may return
to being treated as imports and exports, as is currently the
case for transactions with trading partners based outside the
EU.

PARENT-SUBSIDIARY DIRECTIVE

Not being in the EU would remove the UK’s powers to
influence EU level tax matters such as its ability to oppose/
influence the enhanced co-operation procedure (“ECP”) and
the financial transaction tax (“FTT”) proposal, which could be
adverse to UK businesses.
Nevertheless, a Brexit would have no impact on the UK’s
extensive double-tax treaty network, which is not based on EU
membership. The UK would, therefore, still benefit from and
be bound by the double-tax treaties already in force. Other key
considerations resulting from Brexit are as follows:

EU MEMBER STATES
Germany and France may get their way by revitalizing a
plan to develop a single set of rules that would allow cross-

The UK will no longer be required to follow the ParentSubsidiary Directive (“PSD”). Generally, the PSD provides
that where a parent company in one EU member state
receives distributions of profits from a subsidiary company in
another member state, only the member state of the parent
company may tax the receipt. This prevents the application of
withholding taxes on payments of interest or dividends made
between group companies, both of which are residents in EU
member states.
If the PSD no longer applies, a group of companies with a
parent company in the UK and subsidiaries in an EU member
state (or vice versa) may become subject to double taxation
with respect to profit distributions unless a double-tax treaty
or similar arrangement prevents this. However, the UK is one of
the jurisdictions that has concluded the most double-taxation
agreements, including agreements with all current members of
the EU. The UK does not operate a withholding tax system for
dividends paid out of the UK, and this is unlikely to change. As
such, monitoring will be required for inbound dividend income
and interest payments to the UK.

MERGER DIRECTIVE
The UK will no longer be required to carry out the Merger
Directive (“MD”), which is designed to remove fiscal obstacles
to cross-border reorganizations. In the case of mergers
involving a company transferring assets and liabilities to one
or more companies in a different EU member state, the MD
provides for a deferral of the taxes that could be charged
on the difference between the real value of such assets and
liabilities and their value for tax purposes, subject to certain
conditions.

STATE AID
Assuming the UK is no longer part of the European Economic
Area and does not join European Free Trade Association or
enter into similar arrangements with the EU, it will no longer be
subject to EU law restrictions when seeking to grant state aid.
The corollary is that the UK will no longer have any recourse
through the EU against member states introducing state aid
that puts UK businesses at a disadvantage.

The UK will no longer be required to implement the Capital
Duties Directive (“CDD”). The CDD prevents, in some
instances, EU member states charging indirect tax from the
raising of capital by companies (i.e., issuing shares or other
securities).
UK legislation currently imposes a stamp duty reserve tax
(“SDRT”) on issues of shares and securities to depositary
receipt issuers and clearance services in certain circumstances.
However, the CDD and decisions of the Court of Justice of the
European Union and First-Tier Tribunal, HMRC, announced it
would no longer seek to impose a SDRT.
If the UK left the EU, the UK government would be free to
impose this SDRT as well as a new capital duty, assuming it did
not enter into similar arrangements with EU member states.
However, the potential impact on London as a global financial
center by imposing new charges seems unlikely. Nevertheless,
Brexit still has a long road ahead. Stay tuned.
Henric Adey is the transfer pricing practice leader at EisnerAmper. Chris
Riley is a partner at PKF Littlejohn LLP. For more information, please
contact Henric at 732.243.7272 or henric.adey@eisneramper.com.
This article was previously distributed as an EisnerAmper Tax Alert.
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CAPITAL DUTIES DIRECTIVE

Professional Services Consulting
Want Your Law Firm M&A to Succeed?
Don’t Skip the Due Diligence
By Carolyn Dolci, CPA, and Milton E. Kahn, CPA
A merger and acquisition (M&A) can be tricky enough, but an
M&A at a professional service firm (PSF) requires certain business
and financial acumen. Globally, PSFs employ 5.6 million people and
generate annual fees of $795 billion, according to the Managing
Partners Forum.
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THE MARKET
Drilling down, the BTI Consulting Group Inc. estimates that
the annual global M&A market for law firms is $277 billion. In
fact, 2015 was a banner year as 91 law firm M&A transactions
were completed in the U.S. – the highest annual total recorded
since MergerLine began compiling the data in 2006. Last year
also saw a historic merger when Dentons and the Chinese firm
Dacheng joined forces to form the world’s largest law firm,
with more than 7,000 lawyers.
Just what is driving law firm merger mania? Essentially, it boils
down to demographics. Baby Boomers are retiring en masse,
10,000 a day by some estimates. There is also a financial
component. Most law firms do not offer retirement benefits,
which means partners are increasingly relying on golden
parachutes to carry them through their golden years.

Law Firm M&As by Year
2015
2014
2013
2012
2011

91
80
88
60
60

Source: JLL Research, Law 360 and MergerLine

M&A RATIONALE
It’s a long way from managing partners from two different
firms talking on the golf course about a merger to a successful
implementation. One of the first questions to ask yourself is:
“Why do we want to merge with another firm?” Is it to gain
market share? Is it to add niche specialties? Is it a defensive
maneuver against the competition? Is it part of a succession
plan? Will it add value for clients? The rationale for the merger
requires clarity in order to successfully move forward.

DUE DILIGENCE
Another critical step in the M&A process is proper due
diligence, regardless if you are the acquiring firm or the target.
This includes a thorough vetting of the firm’s staff, potential
client conflicts of interest, financial position, legal exposure and
reputation. This vetting can be performed by risk management
personnel at your firm, an external consultant specializing in
this area, or some combination of both.
One example of a lack of M&A due diligence occurred when a
pair of large firms combined, despite the fact they were both
overleveraged with debt. Not surprisingly, just a few years later,
the firm filed for bankruptcy.

CULTURE
An often-overlooked criterion is firm culture. Proliferating
institutional legacy from each company can be deadly. In fact,
one-third to one-half of all mergers fail because the cultures of
the two organizations simply do not mesh.
When two leading law firms (Pashman Stein and Walder
Hayden) merged in 2016, the leadership paid particular
attention to one aspect: “During the merger, we focused on the
blending of our firms’ cultures,” said managing partner Michael
Stein. “It’s easy to determine the synergies and the numbers
going in, but culture is really the X factor that can make or
break long-term success. Thankfully, we were able to manage
that intangible and take our firm to the next level.”

FINANCIAL POSITION
There are numerous metrics that a law firm’s accounting
and financial advisor can (and should) analyze. Here is a
representative sampling:
Taxes – Federal and state business returns, Forms 1099
and 1096, sales and use tax returns, payroll tax returns,
and the results of prior taxing authority examinations.
Financial Statements – Detailed general ledgers, accounts
payable and receivable, works-in-process, notes payable,
fixed assets and depreciation.
Insurance – Health, disability, life, and other policies
Partners – Compensation, retirement obligations, loans,
gross originations, billings, agreements.

Liabilities – Off-balance-sheet, contingent, professional,
litigation.
Clients – Trust funds/escrow, revenues, advances,
collections.

EXECUTE

here is to create a win-win for both parties, not try to “one
up” the other. A big part of the negotiations will be partner
compensation as well as buyouts for retiring partners.
Next, create an M&A plan that includes a schedule detailing
areas such as management structure, space requirements,
staff training, information technology integration, and other
infrastructure needs.
Just as it is important to be transparent with a potential
partner, the same holds true for other stakeholders. Providing
regular updates to staff, clients, vendors and other parties will
help make the transition a smooth one. This can help prevent
legal talent from becoming disenfranchised and leaving the
door open to talent poachers from other firms. Unlike certain
other professions, clients belong to attorneys and not the
law firm, which may foster staff movement. Periodic M&A
updates will also help you market and brand the new practice
to potential clients.
Part of the schedule should include developing metrics for a
post-M&A review. After a designated period, 6 months to a
year, leadership should determine if it met those metrics.
Carolyn Dolci, CPA, is an EisnerAmper tax partner. For more information,
please contact her at carolyn.dolci@eisneramper.com or 732-243-7302.
Milton E. Kahn, CPA, is a partner in EisnerAmper’s Private Business
Services Group. You can reach Milton at milton.kahn@eisneramper.com or
732-243-7299.
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Be fully transparent during the negotiation phase. The goal

Employee Benefits
IRS Issues Additional Guidance Under Section 409A for
Nonqualified Deferred Compensation Plans
By Peter Alwardt, CPA
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The IRS has recently issued additional guidance under Internal
Revenue Code (“IRC”) section 409A in the form of proposed
reliance regulations. The regulations provide largely minor
changes and clarifications many of which are helpful under
very specific circumstances. The guidance stems from the
input of practitioners and the IRS’s own experience in the 9
years since the final regulations were issued in 2007.
Summarized below are the most significant changes that we
believe are relevant to our readers. For a complete list of all the
changes, please see Proposed Regulations sections 1.409A-1
through 1.409A-6 published by the Treasury Department on
June 21, 2016.

The new regulations provide that a stock right is still exempt
from section 409A if it can be repurchased for other than fair
market value (the 2007 regulations require a repurchase at fair
market value) in connection with a termination for cause or a
breach of a non-compete or non-solicitation covenant by the
service provider.
Under the 2007 regulations, payments of deferred
compensation to a service provider may be delayed where the
value of the payout is tied to the service recipient’s stock value.
In this case, the payments may be made on the same terms
and in the same manner as the seller receives as long at the
payout period does not exceed 5 years. The new regulations
provide for the same delayed payment schedule for holders of
stock rights and incentive stock options in connection with a
sale of the company.

SEVERANCE PAY SAFE HARBOR
The regulations clarify that separation pay plans that meet
the safe harbor exemption (involuntary separation pay) from
section 409A includes service providers that did not have
compensation from the service recipient in the prior year (i.e.,
began and ceased providing services in the same tax year).

PAYMENTS AT DEATH

SHORT-TERM DEFERRAL RULE
The regulations provide that payments that would otherwise
qualify under the short-term deferral rule will continue to
qualify even if made after the applicable 2½ month period if
made to comply with federal securities laws, provided that the
payment is made as soon as practicable after the payment
would not cause a violation of the securities laws.

STOCK RIGHTS
The definition of ‘eligible service recipient stock’ is modified to
include a corporation or other entity for whom the individual
receiving the stock right is reasonably expected to begin
providing services within 12 months of the grant of the right.
If the individual does not begin providing services within 12
months of the grant, the stock right must be forfeited.

Under the 2007 regulations, a continuing problem has been
the timely payment to a beneficiary upon the service provider’s
death or the death of a beneficiary who had become entitled
to payment. The new regulations provide that payment on
account of the service provider’s (or a beneficiary’s) death will
be considered timely made if paid to a beneficiary or estate
any time beginning with the date of death and ending on
December 31 of the year following the year of death.

ACCELERATION OF BENEFIT PAYMENTS
The proposed regulations provide that the addition of the
accelerated payments on account of death, disability, or an
unforeseeable emergency of a beneficiary who has become
entitled to payments on the death of a service provider, will not
violate the rules against the acceleration of payments, even
though payments that would not have otherwise been payable
may be paid to the new beneficiary or estate immediately.

The new regulations expand the current exception, which
was generally limited to $5,000, that allows acceleration of
payments to comply with federal debt collection laws. The
new regulations allow acceleration of payments reasonably
necessary to comply with federal debt collection laws without
regard to the amount.

TRANSFERS NOT QUALIFYING AS PAYMENT
UNDER SECTION 409A
The new regulations provide that transfers of restricted stock,
stock options, or interests in a section 402(b) trust are not
considered payments for purposes of section 409A unless
the transfer results in immediate taxation to the recipient. It
appears that some taxpayers were deferring taxation after
the payment from plans subject to section 409A using ‘grey’
areas under the 2007 regulations. IRS has now closed these
transactions down, so that they cannot be used to further defer
taxation of the payments.

These regulations provide clarifications and some new
flexibility in specific situations to companies with deferred
compensation plans and severance plans subject to section
409A. As always, additional clarification and flexibility
provided by IRS are helpful and welcome in this area of the tax
law and clients are encouraged to review their plans in light of
these changes to ensure compliance and to take advantage of
any areas of additional flexibility.
The proposed regulations are effective when finalized, but may
be relied upon until the final regulations are actually published.
Accordingly, the IRS will not assert new positions that are
contrary to these proposed regulations.
Peter Alwardt is a tax partner focusing on employee benefits, tax and
ERISA issues. Questions? You can reach Peter at 212.891.6022 or
peter.alwardt@eisneramper.com.
This content was originally published as an EisnerAmper Tax Alert.
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CONCLUSION

Global Compliance and Regulatory Solutions
SEC’s Focus on Auditors and Accounting Firms
By Venkat Rao
The SEC has issued pronouncements on enforcement actions
against auditing firms. While the circumstances leading to
enforcement actions seem unusual, SEC actions against
auditors are nothing new and have occurred for decades. As
such, employees involved in audits should be aware of risk
factors leading to regulatory discipline.
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Audit enforcement actions generally fall into 2 categories: (1)
audit failures and (2) independence violations. It’s important
for auditors and auditees to be aware of several key issues
here:
• Accounting scandals in the late 1990s and early 2000s
led to the creation of the Public Company Accounting
and Oversight Board (“PCAOB”) under the SarbanesOxley Act of 2002.
• The SEC holds joint enforcement authority with the
PCAOB over audit firms and accountants, which
authority includes disciplinary actions related to
practicing before the Commission;
• The SEC views auditors as crucial gatekeepers in the
financial markets, and therefore holds them to higher
standards, and enforcement actions usually occur when
these standards are not met;
• Regulators expect auditors to use professional
skepticism and not unduly rely on management
representations related to financial statement entries;
• Incompetence and close personal relationships can
compromise independence or professional judgment;
• Insufficient documentation by auditors is sometimes an
audit failure; and
• Valuation estimates, along with methodologies and
assumptions, go to the heart of the financial statements,
and auditors must obtain sufficient evidence to support
these estimates.

Financial audits are often a year-round endeavor, so all
organizations and individuals involved in audits must
constantly be vigilant of conflicts of interests that may
compromise an auditor’s independence and professional
skepticism. Good faith errors generally don’t result in
liability, but expect the SEC to scrutinize those who conduct
unreasonable audits or have compromised their independence.
Venkat Rao is a director in EisnerAmper’s Global Compliance and
Regulatory Solutions (GCRS). Questions? You can contact Venkat at
347.735.4761 or venkat.rao@eisneramper.com.

Asset Management
RIAs Overall Applaud SEC’s Increased Oversight Following
Labor Department’s New Fiduciary Rule
By Elana Margulies Snyderman

RIAs agree that the SEC’s increased scrutiny of the industry
is a logical step to act in the best interest of those individuals
whose money they manage, given the growing numbers in
the industry. However, concerns remain that regulators will
not appropriately differentiate between small and large RIAs,
putting small firms at greater risk of going out of business if
they are fined.

Michael Kieffer, Founder of Florida-based KIEFFER CAPITAL,
added that the new fiduciary rule signifies that the future
of the RIA industry is a fee-based platform, meaning a flat
management fee charged on assets under management or
even just a flat static annual consulting fee.
“The RIA model allows the client to feel the advisor is working
in their best interest, and any recommendations or advice
given is without conflicts of interest,” he said. “In conclusion,
the SEC will be increasing scrutiny of all RIAs, making sure we
are acting as fiduciaries to the client.”
Michael Tanney, Managing Partner and Co-Founder of New
York-based Wanderlust Wealth Management, added that
while many advisers can interpret the new fiduciary rule as
“over-regulation,” he said the wealth management industry
only has themselves to blame.

The SEC has increased the number of examiners delegated
to provide oversight to RIAs by 20% following a 17% growth
over the past two years. There are now a total of 12,000 RIAs
that will be managing more than $70 trillion by the end of
this fiscal year, up from $28 trillion a decade ago. In turn, the
SEC has assigned fewer examiners to broker-dealers, whose
numbers have been shrinking due to the reputational damage
incurred during the financial crisis and the growing trend to
become a fee-based RIA working either independently or with
an affiliated firm.

“If professionally licensed wealth managers and the companies
they worked for were properly incentivized by making
decisions based on their client’s best interest at all times,
disclosing cross-selling compensation and other conflicts of
interest, and overall acting in a transparent and honest way,
there wouldn’t be a need for the Labor Department’s fiduciary
rule,” he said. “Unfortunately, everyone in the industry from
the salesman, to the fund manager, to the CEO, makes more
money by not following their moral compasses and instead
focusing on enriching their own lifestyles and stock prices.”

Matthew Tuttle, founder of Connecticut-based RIA Tuttle
Wealth Management, is one adviser who said the new rule has
been implemented due to client demand for fiduciary, feebased relationship with their advisers, which will force more
and more traditional brokers to go that route. Mr. Tuttle also
expressed concern about the Commission moving resources
away from broker-dealers.

He added: “What leaves me scratching my head is that if
individuals are finally starting to understand how professionals
they entrusted with their wealth didn’t always act in their
best interest and now have to follow a fiduciary mandate,
why shouldn’t their non-retirement accounts be held to the
same standard? I applaud the SEC and Labor Department for
advocating on behalf of the individual and not the corporation.”

“It is logical that the SEC would need to beef up enforcement in
that area,” he said. “However, I would worry if they are taking
resources away from broker-dealers. Even though that channel
is shrinking, it is also the area that has the most potential
for abuse, specifically dealing with product suitability and
commission practices.”

Finally, one RIA in New York expressed apprehension that
although the regulation is necessary to align with this growing
population, the SEC needs to have specific requirements for
smaller firms given their differing risk profile.
Elana Margulies-Snyderman is a senior manager in EisnerAmper’s
Financial Services Group. Questions? Contact Elana at 212.891.6977 or
elana.margulies-snyderman@eisneramper.com
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The SEC is increasing its scrutiny of Registered Investment
Advisers (RIAs) due the growth in the industry, which
is expected to continue more rapidly given the Labor
Department’s recent fiduciary rule that takes effect in
April. This rule requires broker-dealers who work with taxadvantaged retirement savings to significantly adjust their
business models by acting as a fiduciary and putting clients’
best interests first, avoiding conflicts and moving away from
the common-pay model known as a compensation grid.

From the Press
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Generally, the articles we publish in EisnerAmper’s Trends & Developments are technical in nature – our professionals sharing their
knowledge to help our readers. However, for this issue, we’d like to share two important press releases on changes made to add
value to you, our clients and friends: one on the launch of our new website (check it out; we’re pretty sure you’re going to find it
helpful) and the other on six (of the 9) new partners we’ve recently added. These six outstanding professionals are ‘internal’ – that
is, a great deal of their professional development took place right here at EisnerAmper, and we’re very proud of them.

EisnerAmper Launches New Website
New Design, Enhanced Video and Mobile
Friendly. Site Optimized for Communications to
Worldwide Audiences.

Visitors of the web site will find many new features, including:
• Responsive design
• New, more personable partner biographies

EisnerAmper LLP announced that its newly re-designed
website – www.eisneramper.com – has been launched.

• New practice and service line landing pages

Reflecting the reality of a dramatically growing firm;
and recognizing the requirements of the age of mobility,
EisnerAmper’s new website is the next evolution of its online
presence.

• A single, unified EisnerAmper blog with frequently
updated content

The re-design of eisneramper.com makes information easier to
find, especially on mobile devices, and is intended to be more
effective in sharing thought leadership with the worldwide
business community.
“Our web site is our window to the world,” said Charly
Weinstein, EisnerAmper Chief Executive Officer. “EisnerAmper.
com represents who we are as a firm and makes it easier to
connect globally. We are eager to tell our clients, friends and
everyone interested in learning more about what we do, and
how can bring value to them.”

• Enhanced video experience

• Streamlined navigation
“We’ve built a vibrant and efficient website that’s intuitive
and designed for the digital age,” said Michael Mattia,
Partner-in-Charge of Marketing at EisnerAmper. “We want
to have conversations with all of our constituencies and,
most importantly, make it easy for people and companies to
find the information they need. Our new site will be much
more engaging, informative and timely.”

Talented Professionals, All from Within EisnerAmper Ranks,
Offer a Broad Combination of Expertise to Clients
Thomas Cardinale, Charles Gill, Jeffrey
Melnick, Jimmy Mo, Matthew Muscarnera,
and Shari Savitt Join Partnership

The new partners bring great diversity of experience to the
firm, with a focus on Corporate Tax, Not-for-Profit Audit and
Financial Services Audit on the client services side, as well
as operationally to the Finance Group and General Counsel’s
Office. The six new partners are:

TOM CARDINALE, CPA, MST, is a tax partner managing
business tax engagements for companies with foreign and
domestic operations, including public companies and privately
owned enterprises. He is highly skilled in income tax planning
for corporations and closely held businesses, with a focus on
business tax credits and incentives, and multi-state income
tax matters. Tom has deep experience in the manufacturing,
distribution, retail, service, and technology industries.

CHARLES GILL, CPA, is an audit partner providing
assurance and advisory services to companies in the financial
services industry. He has a deep commitment to serving asset
management clients including hedge funds, funds of funds,
registered investment companies, collective trust funds, and
commodity funds. Chuck has extensive experience working
with both onshore and offshore firms including insurance
companies, private equity firms, broker-dealers, trust
companies, and investment advisors.

JEFFREY MELNICK, CPA, is the Chief Financial Officer
at EisnerAmper. He has more than 25 years of executivelevel business experience, including the successful direction
of assignments in finance, operations, and mergers and
acquisitions. Jeff is a leader in the firm’s financial strategy
planning process, which includes an emphasis on global
growth. Prior to joining the firm, Jeff’s experience included
senior level finance and business development positions with
Fortune 500 companies.

JIMMY MO, CPA, is a partner in the Not-for-Profit
Services Group. He has extensive experience with OMB
Uniform Guidance audits, focusing on museums, cultural and
religious organizations, foundations, research and scientific
organizations, health and welfare organizations, educational
institutions, performing arts groups, professional and trade
associations, and social service organizations.

MATTHEW MUSCARNERA, CPA, is a partner in
the Financial Services Group, with extensive experience
servicing asset management clients including hedge funds,
fund of funds, registered investment advisers, management
companies, broker-dealers and private equity funds. Matt
has significant expertise advising clients regarding complex
financial instruments, including valuations of interest rate and
credit default swaps, private investments in public entities
(PIPES), private equity investments, convertible debt, bank
debt, distressed debt, mortgage-backed securities and real
estate loans, among others.

SHARI MARKOWITZ SAVITT, JD, is the General
Counsel at EisnerAmper. Shari manages all resources in the
firm’s Office of the General Counsel, advising on governance,
operations, regulatory issues and risk management matters.
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EisnerAmper LLP announced that six outstanding professionals
have been admitted into the firm’s partnership. In making
the announcement, Charly Weinstein, EisnerAmper Chief
Executive Officer, said, “These six exceptionally talented
individuals are acknowledged leaders with the expertise, vision
and dedication that will accelerate the growth of our firm. They
will be key to helping us stay ahead of the increasing needs
of our clients in the U.S. and abroad; and to advancing the
operational excellence of the firm.”

www.eisneramper.com
© 2016 EisnerAmper LLP. This publication is intended to provide general
information to our clients and friends. It does not constitute accounting,
tax, or legal advice; nor is it intended to convey a thorough treatment of
the subject matter.

