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Words of Wisdom from a Biotech M&A Pro
By Phil Bergamo
HOW IS A BIOTECH M&A UNIQUE FROM OTHER
INDUSTRIES?

Life science companies pursue strategic transactions
in several forms, primarily to access various types of
capital necessary to effectively compete in the global
biopharmaceutical sector.

Biotechnology companies generally operate in an
environment of day-to-day survival. Access to capital
(financial, human, technology, regulatory and global market
access) is complex and critical, generally evidenced by
unique contractual arrangements with employees, advisors,
strategic partners, vendors and customers—risk areas that
should be focused on during pre-acquisition due diligence.

I spoke with Bob Esposito, managing director in
EisnerAmper’s Corporate Finance Group (and former
national partner-in-charge of life sciences for a Big 4 firm).
Bob has more than 35 years of experience advising life
science (pharmaceutical, biotechnology, medical device and
pharmaceutical service) companies as well as participating
in more than 450 buy- and sell-side M&As.

Attracting and retaining a skilled team is critical to a
biotech’s success. Most have limited financial capital
and long-term staying power to attract and retain these
experienced, skilled professionals. To compensate, biotechs
employ creative, performance-based equity compensation
arrangements—deferred compensation, value-driven
incentive plans, stock options and awards—to mitigate the
limited access to cash and financial capital.
Biotechnology companies work with third parties in a
manner often structured by complex, unique contracts.
Due diligence generally focuses on such contractual
arrangements—with a primary focus on revenue
recognition and related performance obligations—with
customers, strategic partners, employees and vendors that
require a thorough understanding of these relationships.
Also, the products/technology acquired generally have not
been approved by the FDA and/or commercially launched
into the complex health care distribution channel. These
companies have significant operational, financial and
executional risk, especially in the current environment
of regulatory reform, FDA risk mitigation and stringent
pharmaceutical product price controls. Furthermore, careful
consideration of a company’s financial viability and available
resources (e.g., technology, financial capital, skilled work
force, global reach) is critical for success. The company
must have financial, R&D, regulatory and commercialization
contingency plans should the product(s) not receive FDA
approval or be clinically or financially efficacious.

WHY ARE STRATEGIC ACQUISITIONS POPULAR
WITH LIFE SCIENCE COMPANIES?

Virtually all life science companies—whether they’re
the world’s largest pharmaceutical company or a
small biotechnology start-up—must consider strategic
transactions as a necessary means of survival, competitive
edge and value creation in their competitive and risky
health care industry. Life science companies pursue
M&As for a variety of reasons: (1) capital access [financial,
intellectual property, R&D, distribution channel, global
market access and others]; (2) risk leverage, such as
partnering with third parties [CROs, CMOs, pharmaceuticals,
academic research institutions] to acquire unique product
development, regulatory and commercialization skill
sets and leverage third-party resources and expertise to
minimize risk; and (3) mitigate the FDA product approval
process as well as health care distribution, market access
and reimbursement risks.
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HAVE YOU LEARNED ANY BUY-SIDE M&A
LESSONS?

AND FROM THE SELL SIDE?
• Control the transaction process early in the
negotiations, including the amount and detail of
information provided to prospective buyers.

• Tackle process management and other key activities
early in the transaction. This includes preparing a
transaction due diligence and integration “playbook”
and dedicating a process manager with the
appropriate skills to lead transaction activities such
as risk and issue management, deal assessment,
negotiations and implementation.

• Be transparent in disclosure and discussion of key due
diligence questions and data request items.
• Perform a pro forma buy-side QOE analysis of the
target with a key focus on revenue cycle (revenue
recognition), purchase cycle (cost of revenue and
employee-related expenses) and normalized earnings/
burn rates.

• Perform commercial due diligence on current and
future revenue projections for existing and projected
approved products.

• Create a well-organized data room and electronic data
pack with important financial, contractual, operational
and legal information, including data analysis and
contract abstracts.

• Include process, technical or industry experts to assess
commercial and regulatory concerns.
• Assemble the proper due diligence team to identify
and resolve issues prior to closing. Bring in external
advisors well in advance of signing a letter of intent to
vet risks early in process.

• Sanitize, vet and organize the data room information
you will provide to potential buyers.
The aforementioned tasks can help improve management’s
ability to simultaneously run the business and negotiate
the deal. Legitimizing the seller in the eyes of the buyer can
often result in a sale premium as well as a more efficient
and effective sales process.

• Ensure that the project team is organized throughout
the transaction. This is a worthwhile investment, as
transactions generally take longer and are more
complex than expected.
• Perform financial due diligence and a quality of
earnings (QOE) analysis to uncover significant financial,
business and operational risks not identified in the
audited financial statements: revenue recognition,
liability recognition, R&D activities and intellectual
property cost capitalization.

WHO ARE THE KEY EXTERNAL PLAYERS IN AN
M&A, AND WHAT ARE THEIR ROLES?
• Financial and accounting – An independent CPA
firm that will perform a financial due diligence QOE
analysis.

• Carefully analyze underlying employee, officer and
director contracts as well as compensation and benefit
plans to minimize employee turnover and better align
the synergies of the acquired company or strategic
partner.

• Legal counsel – Should have M&A experience and
assist with the deal documents and negotiations.
Counsel should also thoroughly review key contractual
terms to determine risk exposure and assist
management with the post-close integration and
synergy assessment.

• Thoroughly review the key provisions and contractual
terms from an accounting, legal and regulatory
perspective.

• Tax – Structure a tax-beneficial transaction.
• Other – HR, regulatory, reimbursement and
commercial consultants as well as an integration team.

• Begin integration planning several months prior to
deal closure.

Phil Bergamo is a senior audit manager servicing the life
science and technology sectors. Contact him at
phil.bergamo@eisneramper.com or 732-243-7569.

• Focus on the substance rather than the form of the
contracts, agreements and transactions underlying
the biotechnology business. Such arrangements are
generally far more complex, unique and material to
the overall survival of the biotechnology company
than experienced in most other industries.
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9 Questions When Dividing Founder Equity
By Charles Weinstein
A trio of 20-somethings has a great new product idea tied to the gig economy. Each brings something unique to the table,
and all are committed to getting this disruptive innovation to market. While they have to address a myriad of issues, one issue
they overlook at their peril is dividing ownership in this embryonic company. Splitting start-up equity among founders can be
an emotionally charged experience. However, there are some tips for refining the process:
1. Are All Founders Created Equal?
Topping the to-do list is deciding if the founders will
split equity evenly or unevenly. While expedient, an
equal split may not reflect the relative contributions
of the founders. Will an equal ownership split impede
future decision making because founders have the
same voting rights? There’s no one-size-fits-all answer.
Take the time to fully examine the many facets of
equity.

5. How about a vesting schedule?
To really gauge the founders’ commitment, equity
might vest over several years. VCs generally like to
see a one-year cliff; if an owner leaves within a year of
formation he/she walks away from all or most of his/
her equity.

2. What factors would favor an uneven split?
This is the age-old question of ideation versus
execution. Are you betting on the jockey or the
horse? The answer is really both. Look holistically
at who is investing capital, bringing in key
contacts, providing elbow grease and leveraging
experience. Decide if more risk and sweat
deserve extra equity.
3. When do we tackle this issue?
There’s no exact time; it can take years for an
idea to turn into a business. However, the equity
distribution decision should be made early in
the process, prior to external capital investment. As
you reconcile this, take some time to get a lay of the
land now and what it may be in several years. Have a
discussion that is open, thorough and practical.

6. Are there equity levels?
First, determine and allocate shares for founders
and then establish an option pool for key current
and future employees. Explore phantom stock as an
alternative incentive.

4. How can we determine the best unequal split?
There are some guidelines you can use. It can be
milestones based on owners’ expected roles and
performance, or you can assign a weighted average
to some of the aforementioned parameters to arrive
at an “equity score.” There are several online equity
calculators you may want to try.
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“

9. Are there other VC considerations with respect to
owner equity?
Because shares will get diluted when angels and
VCs enter the picture, it again necessitates that
owners look at both the journey and the destination.
Investors want a return commensurate with their risk
level. Thus, founders need to have a vision and a
long-term commercial strategy. VCs may recognize
company limitations (technology, sales and marketing)
unseen by owners. In this case, founders need to be
knowledgeable about the business’ prospective cash
needs and the impact future dilution may have on
ownership amounts.

Look holistically at

who is investing capital,
bringing in key contacts,
providing elbow grease
and leveraging experience.
Decide if more risk and
sweat deserve extra equity.

”

The conversation regarding founders’ equity is often
overlooked or deferred while the focus is on making dozens
of other, sometimes more exciting, start-up decisions.
Dividing founder’s equity sets an important tone. Talk it
through. Make every effort to avoid the “let’s just shake
on a number and move on” approach. In addition to the
economic ramifications, don’t discount the emotional ones,
particularly if the new company involves friends or family
members.

7. Are there tax implications?
Shares are often used to lure staff and talent.
According to Internal Revenue Code Section 83B,
company founders can elect to pay tax on unvested
restricted shares when they are issued, at a presumably
lower value than paying tax on them when they vest.
The caveat is they may not have cash for the tax
liability. Conversely, they can pay taxes on income as
shares vest, which could be at a higher value. It can
make a significant financial difference for owners, and
they have a short window in which to make the 83B
election.

Charles Weinstein is the CEO of EisnerAmper LLP. With more
than 35 years of public accounting experience, Charly is an
author and frequent speaker on the topics of governance,
mergers and acquisitions, and public and private financing.
Contact him at charles.weinstein@eisneramper.com.

8. What about company valuation?
VCs and founders often have a different opinion on
valuation. At the company’s inception, founders need
to look at valuation and equity, from a number of
perspectives, both now and into the future, perhaps
five years out. Shareholder agreements should
include guidance in the event of an exit. Will there be
a put option or call option for founders who leave?
Remember, buybacks can be expensive.
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Meet the Practitioner

App Spotlight

Lori F. Reiner is the partner-incharge of the firm’s Philadelphia
practice. With more than 30 years
of experience, she specializes
in providing accounting, audit
and advisory services to closely
held and private equity-backed
companies. Her industry expertise
covers a wide spectrum of clients in large professional and
other services companies, which includes life sciences,
advertising, marketing, staffing, technology and other
business-to-business service organizations. Active in the
community, Lori is a frequent presenter, writer and media
source for various business topics. In her spare time, she likes
to attend live music shows, train on her Peloton and spend
time with her family.

This app, available for Apple and
Android devices, helps you stay
up to date on the latest industry
regulations and news via its
legislation and guidance guide.
You can access free resources such
as webinars, audio white papers,
videos and more. Get a snapshot
of your company’s health and quality systems with the selfassessment quizzes. You can even contact an NSF expert to
help with a variety of business issues.

Lori F. Reiner

NSF Pharma Biotech

EisnerAmper LLP does not endorse this app or warrant that this
app is appropriate for any particular business.

Learn more about Lori at eisneramper.com/about-us/
professional-directory/lori-reiner.
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Mass Bio

Biotech Showcase and Digital Medicine &
MedTech Showcase

January 8-10

JP Morgan

36th Annual Health Care Conference

January 8-11

BioNJ

BioNJ 25th Annual Dinner Meeting &
Innovation Celebration

February 1

Bio

BIO CEO & Investor Conference

February 12 & 13

Bio NJ

New Jersey Women in STEM
Entrepreneurship & Innovation Challenge

March 8

PA Bio

Annual Dinner

March 14

Mass Bio

2018 MassBio Annual Meeting

March 21 & 22

© 2017 EisnerAmper LLP. This publication is intended to provide general information
to our clients and friends. It does not constitute accounting, tax or legal advice; nor is
it intended to convey a thorough treatment of the subject matter.
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