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Webinar Introduction
• We are pleased to welcome you to today’s webcast. In order to
qualify for your CPE Certificate, you will need to:
– Remain logged on for at least 50 minutes
– Respond to all 3 polling questions that will be presented

• We would appreciate if you would complete the evaluation
survey following the event. A link to the survey will be emailed
to you automatically within the hour following the webinar.
• You may submit questions and we will try to address them
during the program. However, if time does not permit us to
answer a question posed during the webcast, it will be
answered offline after the event.
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CPE Certificate Information
• For those who meet the criteria, a CPE certificate will be deposited into your
Checkpoint Learning account. Our activity history and CPE certificates are
now managed using Checkpoint Learning. In order to receive your CPE
certificate for this program, you must register for a Checkpoint Learning
account through our Executive College before the webinar begins.
• To apply for a complimentary account visit the Executive College page at
www.eisneramper.com. CPE certificates will be distributed into your
Checkpoint Learning account 10-14 business days AFTER the webinar.
• Disclaimer: We may be unable to offer CPE certificates to people who log in
to the webinar using:
– Google Chrome
– GoToWebinar Instant Join
– iPads or mobile devices
These login methods may prevent you from being registered on the final attendee report. To ensure that you
show up on the final attendee report, please log in using a different method than the ones listed above.
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Join Us For Our Next Webinar!
On Tuesday, July 12, 2016, please join us for our webinar entitled:

“What Not-for-Profits Should Know
About Alternative Investments”
Presented By:

Danielle Jones
Manager

Timothy Schroeder
Senior

Copy link below to register:
https://attendee.gotowebinar.com/register/2579199566376510212
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Speakers

James M. Connors
Partner
EisnerAmper LLP
james.connors@eisneramper.com

Craig S. Maurer
Manager
EisnerAmper LLP
craig.maurer@eisneramper.com
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Agenda
•
•
•
•
•
•
•

Introduction
First Steps
Alternatives to forming a Not-for-Profit
Formation of a Not-for-Profit
Reporting Requirements
Recap
Publications

6

Introduction: What is a Not-For-Profit?
• Financial Accounting Standards Board (“FASB”) ASU 958-10-20 – defines
a not-for-profit entity as an entity that possesses the following
characteristics, in varying degrees, that distinguish it from a business
entity:
a) Contributions of significant amounts of resources from resource
providers who don’t expect commensurate or proportionate
pecuniary return
b) Operating purposes other than to provide goods or services at a profit
c) Absence of ownership unlike business entities

• Internal Revenue Service (“IRS”) – defines a tax-exempt organization as
an organization exempt from income taxes, primarily under Section 501 of
the Internal Revenue Code (IRC). The IRC provides that 29 types of not-forprofit organizations are exempt from some form of federal income taxes
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Introduction: List of 501(c) Organization Types


501(c)(1) Corporations organized Under Acts of Congress (including Federal Credit Unions)



501(c)(2) Title Holding Corporation for Exempt Organizations



501(c)(3)* Religious, Educational, Charitable, Scientific, Literacy, Testing for Public Safety, to
Foster National and International Amateur Sports competition, or Prevention of Cruelty to
Children or Animals Organizations



501(c)(4)* Civic Leagues, Social Welfare Organizations, and Local Associations of Employees



501(c)(5) Labor, Agricultural and Horticultural Organizations



501(c)(6)* Business Leagues, Chambers of Commerce, Real Estate Boards



501(c)(7) Social and Recreational Clubs



501(c)(8) Fraternal Beneficiary Societies and Associations



501(c)(9) Voluntary Employee Beneficiary Associations



501(c)(10) Domestic Fraternal Societies and Associations



501(c)(11) Teachers’ Retirement Fund Associations



501(c)(12) Benevolent Life Insurance Associations, Mutual Ditch or Irrigation Companies,
Mutual or Cooperative Telephone Companies



501(c)(13) Cemetery Companies



501(c)(14) State-Chartered Credit Unions, Mutual Reserve Funds
*most common
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Introduction: List of 501(c) Organization Types


501(c)(15) Mutual Insurance Companies or Associations



501(c)(16) Cooperative Organizations to Finance Crop Operations



501(c)(17) Supplemental Unemployment Benefit Trusts



501(c)(18) Employee Funded Pension Trust (created before June 25, 1959)



501(c)(19) Post or Organization of Past or Present Members of the Armed Forces



501(c)(20) Group Legal Services Plan Organizations



501(c)(21) Black Lung Benefit Trusts



501(c)(22) Withdrawal Liability Payment Fund



501(c)(23) Veterans Organization



501(c)(24) Section 4049 ERISA Trusts



501(c)(25) Title Holding Corporations or Trusts with Multiple Parents



501(c)(26) State-Sponsored Organization Providing Health Coverage for High-Risk Individuals



501(c)(27) State-Sponsored Workers’ Compensation Reinsurance Organization



501(c)(28) National Railroad Retirement Investment Trust



501(c)(29) Qualified Nonprofit Health Insurance Issuers
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Introduction: Other Tax-Exempt Organizations










501(d) Apostolic organizations with the purpose of operating a religious community where
the members live a communal life following the tenets and teachings of the organization. The
organization’s property is owned by each of the individuals in the community but, upon
leaving, a member cannot withdraw any of the community’s assets. The organization’s
income goes into a community treasury that is used to pay the organization’s operating
expenses and support members and their families.
501(e) Cooperative hospital service organizations that are organized to provide services for
multiple tax-exempt hospitals.
501(f) Cooperative service organizations of educational organizations that invest assets
contributed by each of the organization’s members.
501(k) Day care centers may qualify as tax-exempt under Section 501(k). The day care center
must provide child care away from their homes. At least 85 percent of the children must be
cared for while their parent or guardian is either employed, seeking employment, or a fulltime student. Most of the day care center’s funding must come from fees received for day
care services. The day care center must also provide child care services to the general public.
501(n) Charitable risk pools that pool insurable risks of its members, which are tax-exempt
charities.
521(a) Farmers’ cooperative associations that market its members farmers’ products at
market rates, make purchases at wholesale rates, and remit earnings to member farmers.
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Introduction: Other Tax-Exempt Organizations
 527 Political organizations that operate primarily to raise and/or spend
money to influence the selection, nomination, election, or appointment of
an individual to any Federal, State, or local public office, such as political
parties, political action committees, and Super PACs.
 528 Homeowner associations, condominium management associations,
residential real estate management associations, and timeshare
associations may elect to be exempt from income tax on their exemptfunction income under Section 528. Alternatively, some homeowner
associations may qualify under Section 501(c)(4) instead.
 4947(a)(1) Non-exempt charitable trusts that have exclusively charitable
interests
 4947(a)(2) Split-interest trusts
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Introduction: Most Common Tax-Exempt NotFor-Profit Organizations
•

501(c)(3) (Charitable Organizations) – Organizations that are religious, educational,
charitable, scientific, or literary, or library, or that test for public safety or foster
national or international amateur sports competitions, or organizations of the
prevention of cruelty to children or animals. Low-income housing organizations,
museums, private foundations, mental health organizations, colleges are some of
the many types of charitable organizations. Generally, 501(c)(3) or charitable
organizations, are prohibited from supporting political candidates and are divided
into two categories: public charities and private foundations.
 Public charities: organizations exempt from taxation under 501(c)(3) of the IRC and can
demonstrate that a portion of their support (usually 1/3 on average) comes from the
general public or a unit of government. Charitable organizations are allowed to charge
fees for their services. These organizations may rely on these fees as part of their
revenues as long as the fees are for services related to its mission (e.g., colleges – tuition
fees; low-income housing organizations – rental fees).
 Private foundations: also organized under 501(c)(3) of the IRC, and they distribute grants
to fulfill a public purpose. Private foundations are subject to different laws and
regulations. Their major assets are usually investments, and they are required to distribute
a certain portion of their net investment income for charitable purposes. They are also
subject to an excise tax on net investment income.
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Introduction: Most Common Tax-Exempt NotFor-Profit Organizations
•

501(c)(4) Civic leagues, social welfare organization, and local associations of employees,
whose activities include promotion of community welfare along charitable, educational,
or recreational lines. Although the purpose of an organization exempt under 501(c)(3)
and 501(c)(4) of the IRC can seem to be similar, they have certain significant differences.
For example, contributions to a 501(c)(4) organization are usually not tax-deductible and
they are not required to disclose their donors publicly. In addition, 501(c)(4) organizations
may inform the public on controversial subjects and attempt to influence legislation
relevant to the programs conducted and, unlike 501(c)(3) organizations, they may also
participate in political campaigns and elections, as long as their primary activity is the
promotion of social welfare related to the organization’s purpose. A 501(c)(4)
organization may directly or indirectly support or oppose a candidate for public office as
long as such activities are not a substantial amount of its activities.

•

501(c)(6) Business leagues, trade and professional associations, chambers of commerce,
real estate boards, and others not organized for profit and whose activities are intended
to improve business conditions of one or more lines of business. Contributions to
501(c)(6) organizations are not tax-deductible, but may be deductible as business
expenses.
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Introduction: Similarities Between Not-For-Profit
and For-Profit
• Both may charge a price or fee for the goods or services they
provide
• Both may engage in similar activities
• Both may seek resources by responding to competitive bidding
situations
• Both have similar operating structures; such as labor, materials,
facilities, vendors, creditors
• Both may be subject to taxation as well as local and federal
regulations
• Both must be able to receive sufficient revenue to fund operations
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Introduction: Differences Between Not-For-Profit
and For-Profit
•

Organizational goals: A not-for-profit organization does not exist for the
primary goal of creating profit – rather it is to achieve a mission.

•

Source and uses of resources: A not-for-profit organization may receive
contributions from public or private sources. There may be restrictions on
expenditure of these funds.

•

Measurement and performance: The not-for-profit’s performance indicator is
on service efforts and accomplishments as opposed to profit.

•

Accounting and control matters: A not-for-profit organization may be subject to
more scrutiny by outside parties than private business enterprises of similar
size. Their funding sources may require specific reporting, and the public as
well as various governmental entities may have an interest as well.

•

Constraints on activities: Business enterprise are generally free to sell to or
serve anyone seeking their goods. Due in part to the requirements imposed by
funding sources as well as requirements requiring them to adhere to their
mission, not-for-profit organizations usually have specific people or areas that
are eligible to receive their goods or services.
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Polling Question #1
What type of not-for-profit organization are you
considering forming?
A.
B.
C.
D.
E.

501(c)(3) Charitable Organization
501(c)(4) Social Welfare Organization
501(c)(6) Business or Trade Organization
Other
We are not forming a NFP.
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First Steps
People sometimes form not-for-profit organizations because they are passionate about
making a change in their community and may have some initial funding to start the
process. Before engaging a lawyer or other professional to assist in forming a not-forprofit organization, sufficient research should be done. Forming a new not-for-profit
organization might be the most complicated way to act on the passion to serve the
community.
•

Purpose – One of the initial steps in developing a not-for-profit organization is determining
what the organization intends to accomplish. It should be determined if other organizations
(established not-for-profit organizations or government agencies) are already performing this
work in the community, and whether this may be duplicative of current efforts.

•

Establishing board members – Although a formal board may not be required until the
organization has formally incorporated, the organization will need to obtain the assistance of
individuals who have the skills, knowledge and expertise to guide the entity. These individuals
should have experience in the not-for-profit industry, and should have an understanding of
budgeting and legal matters that may arise. These founding board members often have a lot of
hands-on work formulating the organization’s mission statement as well as developing an
overall business plan.
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First Steps
•

Mission statement – The mission statement explains the purpose of the organization
as clearly and concisely as possible. A good mission statement is usually a onesentence statement describing the reason an organization exists. Some examples are
as follows:
– American Heart Association: To build healthier lives, free of cardiovascular diseases and
stroke
– ASPCA: To provide effective means for the prevention of cruelty to animals throughout the
United States

•

Business plan – The business plan lays out the strategy the organization intends to
follow. For example, most business plans, at a minimum, should include the
following:
–
–
–
–
–
–

Mission statement
Budgets and potential funding sources
Services to be offered
Resources needed, including staffing, volunteers, etc.
Timeline of the formation and operation process
Possible competition for both services and funding
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Alternatives to Forming a Not-for-Profit Organization
Is forming a not-for-profit organization the best alternative?
If forming and incorporating a new not-for-profit organization isn’t the best
choice in achieving the planned objectives, the following alternatives should be
considered:
•

Obtain a fiscal sponsor: entering into an agreement with an existing tax-exempt
organization, whereby the tax-exempt organization sponsors the mission, utilizing its
own tax-exempt status. The tax-exempt organization may retain a portion of the
contributions as a fee.

•

Operate as a program within another not-for-profit organization: operating the
activities of the mission as a separate program within an existing not-for-profit
organization with a similar mission. This eliminates administrative costs.

•

Start a for-profit corporation: perhaps profits might be the best motivation in
meeting your goals. You can still consider giving a portion of your profits as a
contribution to a not-for-profit with similar goals to carry out the mission.
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Polling Question #2
Where are you in process of starting your notfor-profit entity?
A. We have designed a purpose.
B. We have designated a purpose and have an initial
board of directors.
C. We are presently formulating our
mission statement and business plan.
D. We have not started.
E. We are not forming a NFP.
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Formation of a Not-for-Profit Corporation
• Not-for-profit organizations are not incorporated nationally; they are
incorporated at the state level
• In New York State, as an example, the Not-for-Profit Corporation Law (N-PCL)
sets forth the procedures for forming certain not-for-profit corporations. A
step-by-step guide is available at www.charitiesnys.com.
• Other states have similar guidance
• An attorney should be consulted when forming a not-for-profit corporation to
help with the incorporation process and other matters
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Formation of a Not-for-Profit Corporation
•

In general, the contents of the certificate of incorporation may include:
– The name of the corporation
– A statement as to whether the corporation is charitable or non-charitable
– The purpose for which it is formed
– The county/state in which the corporation will be located
– The names and addresses of the initial directors
– The duration of the corporation if the duration is not perpetual
– A designation of the Secretary of State as the agent for services of process and the address
to which a copy of any process should be sent

• The organization may need to file for approval with other agencies. For example: if
the organization is a school, it may need to file with the Department of Education.
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Reporting Requirements
• Apply for an Employer identification Number (EIN)
– Before applying, be sure the organization is formed legally (received certificate of
incorporation)
– Apply on-line: This is the preferred method. Once the application is completed, the
information is validated during the online session, and an EIN is issued immediately. The
online application process is available for all entities whose principal business, office of
agency, or legal residence (in the case of an individual), is located in the United States or
U.S. Territories. The principal officer, general partner, grantor, owner, trustor must have a
valid Taxpayer Identification Number (Social Security Number, Employer Identification
Number, or Individual Taxpayer Identification Number) in order to use the online
application.

– Apply by mail: The processing time frame for an EIN application received by mail is four
weeks. Ensure that the Form SS-4 contains all of the required information.
– Apply by fax: Fax the completed Form SS-4 application to the appropriate fax number
(859.669.5760 or 859.669.5987) after ensuring that the Form SS-4 contains all of the
required information. If the organization’s fax number is provided, a fax will be sent back
with the EIN within four (4) business days.

23

Reporting Requirements
• Applying for recognition of exemption from federal income tax
– To apply for recognition by the IRS of exempt status under Section 510(c)(3) of the IRC,
use Form 1023 application. The application must be complete and accompanied by the
appropriate user fee.
– Except for churches, their integrated auxiliaries, and public charities whose annual gross
receipts are normally less than $5,000, organizations will not be treated as described in
Section 501(c)(3) unless they notify the IRS by applying for recognition of Section
501(c)(3) status. Generally, organizations required to apply for recognition of exemption
must notify the IRS within 27 months from the date of their formation to be treated as
described in Section 501(c)(3) from the date formed. When the IRS determines that an
organization qualifies for exemption under Section 501(c)(3), it will also be classified as a
private foundation, unless it meets the requirements to be treated as a public charity.
– A charitable organization must make available for public inspection its approved
application for recognition of exemption with all supporting documents and its last three
annual information returns (Form 990). The organization must provide copies of these
documents upon request without charge (other than a reasonable fee for reproduction
and copying costs).
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Reporting Requirements
•

Form 1023, Application for Recognition of Exemption (for charitable organizations):
– Form 1023 is used to obtain a “Determination Letter” from the IRS, documenting that the
organization qualifies as a tax-exempt organization under 501(c)(3) of the Internal
Revenue Code.
– Organizations that may qualify for exemption under section 501(c)(3) include
corporations, unincorporated associations and trusts.

•

Form 1023-EZ, Streamlined Application for Recognition
of Exemption Under Section 501(c)(3) of the IRC:
– Must be filed electronically
– Must complete the Form 1023-EZ Eligibility Worksheet; a series of questions to
determine what form the organization is required to use (Form 1023 or Form 1023-EZ),
some of which are as follows:
• Projected annual gross receipts cannot exceed $50,000 in any of the next 3 years
• Total assets, the fair market of which is not in excess of $250,000
• Cannot be formed under the laws of a foreign country

– If any of the responses to any of the questions on the Eligibility Worksheet is “YES,” the
organization cannot use Form 1023-EZ and must use Form 1023
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Reporting Requirements
• Form 1024, Application for Recognition of Exemption
(for other tax exempt organizations):
– Form 1024 is used by non-501(c)(3) types of organizations
to apply for recognition of exemption. Even though these
organizations are not required to filed Form 1024 to be tax
exempt, they may wish to file Form 1024 to receive a
determination letter of IRS recognition of their Section
501(c) status. They are NOT charities!
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Reporting Requirements
•

While an organization is waiting for IRS’s approval, it can operate as
a tax-exempt organization.
– In general, applications are processed in the order received by the IRS.
Sometimes, however, the IRS will work a case outside the regular order.
For expedited processing to be granted, however, there must be a
compelling reason to process the case ahead of others. Compelling
reasons include the following:
• A pending grant, where failure to secure the grant will have an
adverse impact on the organization's ability to continue operating
• A newly created organization providing disaster relief to victims of
emergencies

•

If the 1023 application is approved, the donors’ contributions made
while the application was pending qualify as charitable deductions.

•

If the 1023 application is denied, the contributions won’t be
deductible. The organization will be responsible for filing federal
income tax returns.
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Reporting Requirements
• Once the determination is received from IRS, the organization may need to
file for exemption with the state of nexus
• Sales tax exemption: application for sales tax exemption; to be applied for
with the organization’s applicable state agency. This is not a guarantee!
• Real estate tax exemption: certain properties owned and used by not-forprofit organizations may qualify for real estate tax exemption; to be applied
for with the state or local taxing authority
• Federal unemployment taxes (FUTA): payments for services performed by an
employee of a religious, charitable, educational or other organization
described in section 501(c)(3) that are generally subject to FICA (Social
Security and Medicare) taxes if the payments are $100 or more for the year,
are not subject to FUTA (unemployment) taxes
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Reporting Requirements
Annual filing requirements:
• Most public charities are usually required to file
annually, one of the following:
− Form 990
− Form 990-EZ
− Form 990N (e-Postcard)

• Private foundation: required to file annually
Form 990-PF
• May also need to file Form 990-T if the not-forprofit organization has activities that are
considered “unrelated” to its mission, or
taxable per the IRC
• May also have state requirements to file
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Reporting Requirements
Unrelated business taxable income (UBTI):
• An exempt organization is not taxed on its income from an activity
substantially related to the charitable, educational, or other purpose that is
the basis for the organization’s exemption. Such income is exempt even if
the activity is a trade or business.
• However, if an exempt organization regularly carries on a trade or business
not substantially relate to its exempt purpose, except that it provides funds
to carry out that purpose, the organization is subject to tax on its income
from that unrelated trade or business.
• UBTI generally means the gross income derived from any unrelated trade
or business regularly conducted by the exempt organization, less the
deductions directly connected with carrying on the trade or business.
– “Unrelated” trade or business are activities that generate income but do not contribute
importantly to accomplishing the organization's exempt purposes. The fact that an
organization uses the proceeds from the activity to pay for its charitable programs does
not make it a charitable activity.
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Reporting Requirements
Some factors for a charity to consider when determining if an activity is
“regularly carried on” are:
• The frequency of the activity
• The length of time it has continually conducted the activity
• How it promotes the activity

• How nonexempt businesses conduct similar activities

The following activities are specifically excluded from the definition of
“unrelated” trade or business:
• Volunteer Labor: Any trade or business is excluded in which substantially all the
work is performed for the organization without compensation. Some fundraising
activities, such as volunteer operated bake sales, may meet this exception.
• Selling Donated Merchandise: Any trade or business is excluded that consists of
selling merchandise, substantially all of which the organization received as gifts or
contributions. Many thrift shop operations of exempt organizations would meet
this exception.
31

Polling Question #3
What is the most common federal annual filing
requirement for a not-for-profit organization?
A.
B.
C.
D.

Form 1040
Form 1065
Form 990
Form 1120S
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RECAP
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Takeaways
• Should a not-for-profit be formed? Is it the best
decision?
• How will the organization be managed?
– Donors/board members/staffing/business plan

• Don’t lose sight of:
– Mission, goals, budgets

• Make sure to understand all filings
that are needed!
• Consult your professional advisors
– Legal/accounting/tax
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Publications: IRS
• Publication 557, Tax-Exempt Status for Your
Organization
• Publication 1635, Understanding Your EIN
• Publication 4220, Applying for 501(c)(3) TaxExempt Status
• Publication 598, Tax on Unrelated Business Income
of Exempt Organizations
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Questions

36

Thank You!

James M. Connors
Partner
EisnerAmper LLP
james.connors@eisneramper.com

Craig S. Maurer
Manager
EisnerAmper LLP
craig.maurer@eisneramper.com
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Join Us For Our Next Webinar!
On Tuesday, July 12, 2016, please join us for our webinar entitled:

“What Not-for-Profits Should Know
About Alternative Investments”
Presented By:

Danielle Jones
Manager

Timothy Schroeder
Senior

Copy link below to register:
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This publication is intended to provide general information to our clients and friends, It does not
constitute accounting, tax, or legal advice; nor is it intended to convey a thorough treatment of the
subject matter.

